AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO

REPRESENTING

TRANSPORTATION SECURITY
AGENCY EMPLOYEES
HANDBOOK

On Your
Side From

the Beginning

Resource Guide 1* Edition



TABLE OF CONTENTS

INTRODUCTION 2
GENERAL INFORMATION 3
INVESTIGATING THE SITUATION 6
GENERAL INFORMATION REGARDING DISCIPLINARY ACTIONS 10
GRIEVANCES 15
DISCIPLINARY REVIEW BOARD 19
ELEMENTS CONTAINED IN GRIEVANCES/APPEALS 21
NEW INITIATIVES 25
OTHER LAWS/RIGHTS APPLICABLE TO TSOS 26
SAMPLES 29
SAMPLE DESIGNATION OF REPRESENTATION 30
SAMPLE FIRST STEP GRIEVANCE 31
SAMPLE SECOND STEP GRIEVANCE 35
SAMPLE DRB APPEAL 39
POLICIES 43

TSA GUIDANCE ON UNION ACTIVITY

TSA MANAGEMENT DIRECTIVE NO. 1100.73-5 EMPLOYEE RESPONSIBILITIES AND

CONDUCT

TSA MANAGEMENT DIRECTIVE NO. 1100.72-3 TSO DRESS & APPEARANCE

RESPONSIBILITIES

TSA MANAGEMENT DIRECTIVE NO. 1100.75-3 ADDRESSING PERFORMANCE AND CONDUCT PROBLEMS
TSA MANAGEMENT DIRECTIVE NO. 1100.77-1 DISCIPLINARY REVIEW BOARD

TSA MANAGEMENT DIRECTIVE NO. 1100.77-2 GRIEVANCE PROCEDURES

TSA MANAGEMENT DIRECTIVE NO. 1100.63-3 REPRESENTATION

DOUGLAS FACTORS






Representing Transportation Security Administration
Employees

Infroduction

Representing Transportation Security Administration (TSA) employees is unlike representing
any other federal government employee. TSA employees operate in a unique employment
environment and have few employment rights. When the Transportation Security
Administration was created in 2001 by the Aviation and Transportation Security Act (ATSA),
Congress gave authority to the head of the TSA to “employ, appoint, discipline, terminate, and
fix the compensation, terms, and conditions of employment” notwithstanding any other provision
of law. TSA has seized this authority and issued policies that eliminate or modify the basic
protections that apply to all other federal employees. For the most part, United States Code Title
5, which covers government organization and employees, and other federal employment laws do
not apply to TSA employees, particularly at the TSO level. Transportation Security
Administration employees do not yet have any collective bargaining rights and they do not have
any Merit System Protection Board (MSPB) rights. Transportation Security Administration
employees do have limited whistleblowing and Equal Employment Opportunity (EEO) rights.
TSA employees have full Workers’ Compensa tion rights. Thus, it is important for
representatives to familiarize themselves with TSA policy to understand what rights TSA
employees possess. Copies of all TSA policy in AFGE’s possession can be found on the AFGE
website at:

http://www.afge.com/Index.cfm?page=TSAPolicies. Also, TSA employees have access via
agency interweb to all TSA policies.

The most important policies/regulations are:

1) TSA Management Directive (MD) No. 1100.73-5 Employee Responsibilities and
Conduct;

2) TSAMD No. 1100.73-2 TSO Dress and Appear ance Responsibilities (new 6/21/07);

3) TSA MD No. 1100.75-3 Addressing Performance and Conduct Problems;

4) TSAMD No. 1100.77-1 Disciplinary Review Board; and

5) TSA MD No. 1100.77-2 Grievance Procedures.

6) TSA MD No. 1100.63-3 Representation

Each of these policies is included in this Handbook.



General Information

TSA Policy on Union Activity

In a letter to all FSDs and Transportation Security Administration employees dated 12/9/2005,
TSA made clear that “employees have the right to participate in union activities without fear
of retaliation or discrimination. It is every manager’s and supervisor’s responsibility to
protect that right....The expression ‘union activities’ includes discussing union issues (both

literature, and signing petitions.” (Emphasis added.)

Please note that there are guidelines concerning what activities can and cannot be engaged in, as
outlined below (this chart is taken directly from the TSA letter referenced above, and the letter is
included in its entirety in this handbook):

Guidelines for Transportation Security Officers — What they can and cannot do

CAN

CANNOT

Join unions and contribute to a union
through payroll deductions

Engage in union activities when they
are off duty, including when they are
on breaks, provided they do not disturb
employees who are on duty and do not
harass employees who do not wish to
engage in such activities.

Disturb those on duty or engage in
union activities while on duty

Harass employees who do not wish to
engage in such activities

Conduct union activities at the
checkpoint, either by employees or
union representatives

Access any sterile or non-public area if

they are union representatives who are
not TSA employees - just as any
unauthorized persons are not entitled to
such access

* Engage in discussions with TSOs while
they are on duty, either by employees
or union representatives

* Engage in strikes or other work-related
collaborative activities

Issues Not Covered by Grievance or Appeal to the Disciplinary Review Board (DRB)

Without collective bargaining in place, there are several issues that simply cannot be addressed
via the grievance/appeal process. TSA has made the determinations as to what kinds of issues
are addressable by the grievance/appeal process. For ecample, the DRB will only hear cases
related to removals, suspensions of 15 or more days (including indefinite suspensions), and
reduction in pay bands (demotions). Some of the more popular requests for assistance pertain to
unhappiness with shift bids and changes in shift-bid seniority determinations for people with the
same hire date, and split-shifts. There are not a lot of grievance/appeal options for these
situations. Many situations will only be rectified with collective bargaining. Please see the




Grievance and Disciplinary Review Board (DRB) sections of this handbook for more
information on what issues are, and are not, grieveable/appealable.

Get It in Writing

Get anything offered in writing. Otherwise, there will never be proof that the offer was made at
all. This particularly applies to requested extensions, requests to see documentation upon which
the alleged charges against the Transportation Security Administration employee were based, or
determinations regarding SSI. Documentation of the requests and the subsequent approval or
denial will help the case should there be issues with the timeline or irregularities in compliance
with policy.

Sensitive Security Information (SSI)

Please note that TSA has a very liberal definition of Sensitive Security Information (SSI)
and severely punishes Transportation Security Administration employees whom they
believe have divulged SSI. It is illegal to divulge SSI. Representatives (who are not cleared to
do so, e.g., other Transportation Security Administration employees) should avoid discussing
SSI with Transportation Security Administrati on employees and should not include SSI in any
grievance, response, or appeal. Examples of SSI include Standard Operating Procedures (SOP),
training materials, tests, test scores, and employee lists aggregated by airport. TSA’s SSI
regulations can be found at 49 CFR 1520.

If there is some question that a written response, etc. contains SSI, ask the officials to review it
and clear it in writing. Ask management to either clear it or provide the employee with a
redacted copy.

Resignations

If a TSA employee resigns, she or he has effectively removed themselves from the
appeals/grievance process. While there is limited case law in which the MSPB has accepted for
review some “voluntary” self-removals from federal service, based on the theory of constructive
discharge (that is, the employee was tricked, misled, or coerced into resigning, making it non-
voluntary), the TSA is not bound by these decisions, and therefore has discretion about whether
to review such a case.

Signing Documents

Often, when TSA employees are presented with a Notice of Proposed Removal or other
document that requests their signature, the signature line is there as an indication of receipt and
date of receipt. It does not mean they are agreeing to the version of events as outlined in the
proposal. The day the TSA employee receives the notice is the day the grievance or appeal
timelines start to run; refusing to sign can mean the date on the top of the letter will be used as
the date the timelines start, instead of the date the TSA employee received the document.
Usually there is a statement to that effect on the document on the signature line. If there is not,
the TSA employee should write in “signature indicates date of receipt.”



Note that this does not apply to written statements that the TSA employee provides or any
prepared document purporting to be the TSA employee’s version of events. While TSA policy
allows investigating officials to edit statements to reflect the “essentials” of what TSA
employees “meant,” TSA employees should not sign prepared written statements that purport to
represent their version of what happened, whether acting as a witness or a participant, unless the
document is accurate. They should also request a copy at the time it is signed.

Deadlines

The deadlines for each of the major avenues are addressed in full below. However, the TSA
employee or his/her representative is responsible for keeping track of these dates. The
turnaround times are tight and even one day can mean the difference between having time to
prepare an appeal and missing the deadline. Once the deadline for filing a first- or second-step
grievance, or an appeal with the DRB, has passed, it is too late.

TSA policy states that if the deadline falls on a weekend day or a holiday, it will rollover until
the next business day. Getting the grievance or appeal in before this time will avoid any possible
back-and-forth about when the materials were submitted.

It is always worth asking for a reasonable extension if one is needed. Make sure to get the
request and the response to the request in writing. If it is extended orally, follow up with an email
asking for confirmation and retain a copy for the record.

If the employee emails or faxes the grievance, please keep the sent copy and/or the fax
confirmation sheet to prove delivery, and make sure the date submitted is legible. Certified mail,
return receipt requested, is preferred, as it outlines a solid timeline of submission.



Investigating the Situation

When approached by someone with an issue, it’s important to get a clear picture of the entire
situation so that the best possible defense can be mounted. The outline below provides a good
roadmap for discerning what kind of disciplinary issue the employee may be facing and how to
proceed with a grievance situation. A DRB appeal will require a written submission and will be
much less likely to result in a hearing situation.

INTERVIEW THE GRIEVANT

1)  Isthe TSA employee a member of AFGE? If not, why not? Ask her or him to join.
2)  Isthe TSA employee a probationary employee?

a. The probationary period for TSOs is 2 years.

b. Ifthe TSO is a probationary employee, they have no rights to appeal to the DRB
for removal actions. Contact the FSD or deciding official personally to speak
with her or him to see if something could be worked out, like a last-chance
agreement regarding tardiness or an agreement to place the TSO in “retain &
retrain” for recertification.

3)  What happened?

a. Get the location, time, and series of events that led up to the discipline.

b. Make it clear that the truth must be shared regarding the incident. The TSA
employee needs to be frank and clear regarding the facts, regardless of how
damaging they may appear on the surface. The TSA employee might shade the
events to gain sympathy or assistance. However, this will do more harm than
good and could damage the union’s credibility as well. Let the TSA employee
know that if everything about the situation is known, responses can be prepared to
every possible management argument against them.

c. Be aware that the TSA employee might be scared, frustrated, or angry, and this
emotion could color her/his version of events. Separate the bare-bones facts of
the events from any subsequent additions or theories regarding the event.

d. Dig into phrases like “one thing led to another” and “the next thing I knew, they
arrested me.” What, precisely, led to what, that resulted in the incident? Be
curious about everything!

e. Review the Douglas Factors section of this handbook (page 21) and use those
bullet points as a framework for further questions for the TSA employee.

4)  When did it happen?

a. The timelines for responses to proposed discipline (7 days), filing grievances (15
days), and appeals to the DRB (30 days) are fairly quick, and sometimes the TSA
employee might wait until the last minute to realize the situation is not going to
just go away. There may be only one day in which to act!

b. Ifrequesting an extension, get it in writing.

5)  Has the TSA employee already made any written or oral communications regarding the
incident to management?

a. If so, ask what they have said, or ask for a copy of what they have written. Often,
statements made immediately after an incident may be confused or based in fear.



It’s important to know what the TSA employee may have already related to

management.

6)  Who saw it?

a. Were there any witnesses to the incident, and could/would they provide written
statements that could help the employee?

7)  Ask the TSA employee about similar situations that have happened at that
checkpoint/terminal/airport and the discipline that resulted.

a. If 10 people are late on the same day, by the same amount of time, for the same
reason, and only this TSA employee was disciplined, that is not right.

b. However, the TSA employee’s prior work hi story and record may factor into the
discipline, so be aware of that as well.

8)  Find out about the TSA employee’s work history.

a. Disciplinary record

i. Particularly regarding the current type of infraction — this is where
progressive discipline comes into play.

ii. Progressive discipline means that disciplinary actions should follow an
increasingly severe progression with the goal of correcting the problem.
TSA policy requires this doctrine to be followed in all cases except for
offences for which removal is mandatory on the first offense: intentional
security violations, drug violations, or theft, among others. Please see
TSA Management Directive No. 1100.75-3 ADDRESSING
PERFORMANCE AND CONDUCT PROBLEMS for the complete list
(in the Policies and Samples section at the end of this handbook).

b. Length of service with TSA

c. Any awards/recognition

9)  Ask if any general statements of support could be secured from co-workers, leads,
supervisors, or managers.

10) What does the TSA employee want?

a. Would the TSA employee accept a lesser punishment?

b. Would the TSA employee be willing to enter into a “last chance” agreement
whereby they agree to refrain from the activity for a period of time in order to
avoid discipline?

11) Ask management to see any materials relied on for the specifications laid against the
TSA employee.

12)  Once the story is laid out, relate it back to the TSA employee and ask him or her to
correct anything which is unclear or incorrect. A clear understanding of all the events
will allow the best grievance/appeal to be filed. Relating the story back to the TSA
employee also allows her or him the opportunity to review the incident themselves and
clarify any inconsistencies.

ANALYZE THE SITUATION

1) Ensure the issue is one that is covered by the grievance/appeal process.
2) Figure out how TSA management’s version of events differs from the TSA employee’s

version.

3) Determine if any factors that influenced the situation were left out of TSA’s analysis.



RESEARCH THE SITUATION

1) Gather any supporting documents revealed in the interview.

2) Review any procedural errors that might have an impact on the union’s case (for
example, management did not follow the proper procedures in preparing or presenting the
notice of discipline)

3) Secure copies of local policies that impact the situation, witness statements, video,
statements of support, whatever sheds light on the case and events leading up to the
situation

PREPARE ARGUMENTS

1) Figure out where the TSA’s argument breaks down or leaves out important information.
a. Use the Proposed Notice of Discipline and Notice of Decision as a roadmap to
their arguments.
i. Any evidence relied upon in the final decision must have been presented
in the proposed notice.
b. Match all arguments to TSA’s assertions.
c. Add anything that bolsters the case.
2) Address all arguments that TSA management makes.
3) Be clear, concise, and rational.

PRESENT THE GRIEVANCE

1) Let the grievant know that the grievance process is his/her way to have their side of the
story heard. Ask them to confine their discussions of the situation to the grievance
format. THIS IS EXTREMELY IMPORTANT . The volunteering of unnecessary
information can be detrimental to the union’s case.

2) Ensure the representative will be able to accompany the grievant to the grievance
proceeding.

a. Ifthe representative is a TSA employee, he or she should ask for “official time” to
prepare and represent the grievant.
b. Please see the “official time” section in this handbook (p. 11).

3) Be courteous and respectful throughout the proceeding.

4) Be aware that it could be an emotional time for the grievant; getting upset or angry is to
be strongly discouraged.

5) If the representative or the employee need to pause the proceedings for any reason, ask
for a short break.

6) Be firm, be unemotional, and be factual and precise.

FOLLOW-UP IF NECESSARY

1) Particularly if the grievance is a first-step grievance and the clock is ticking towards a
second-step grievance deadline



2) If the agency/management ask for more time, get it in writing that any second-step or
response timeframe is extended as well



General Information regarding Disciplinary Actions

TSA MD No. 1100.75-3 governs all disciplinary actions. There are five main types of
disciplinary action:

1) Letter of Reprimand;

2) Suspension;

3) Indefinite Suspension;

4) Demotion; and

5) Removal.

Most disciplinary actions are based on alleged violations of TSA MD No. 1100.73-5 Employee
Responsibilities and Conduct and/or TSA MD No. 1100.73-2 TSO Dress and Appearance
Responsibilities. It is essential that representatives review this policy prior to responding to
disciplinary actions.

All TSA disciplinary actions must meet four criteria to be legitimate:

1) the alleged misconduct must be supported by a preponderance of the evidence (this
means that it is more likely than not that the alleged misconduct occurred- so ~51%
likelihood that it happened the way TSA management says it did);

2) a nexus must exist between a legitimate government interest and the alleged
misconduct;

(A “nexus” is a connection. For example, the TSA, as a government agency that
oversees transportation security, has a legitimate interest in protecting the security of
the traveling public. Improper screening procedures at the checkpoint is misconduct
that negatively affects this government interest, so a clear connection, or nexus, exists.)

3) the alleged misconduct must be a violation of law, statute, rule, TSA policy or
procedure; and

4) the discipline must be reasonable.

The Pre-Decision Process

TSA Management Directive No 1100.75-3, ADDRESSING PERFORMANCE AND CONDUCT
PROBLEMS, states that “[p]rior to taking any disciplinary action, management must follow these
steps:

1. Assess the incident or allegations;

2. Engage in relevant fact-finding to the extent necessary to make an informed decision
(obtain related evidence, witness statements, etc.);

3. Review all relevant evidence to ensure that the action meets standards of proof;
4. Meet and discuss the matter with the employee, advise the employee of the allegation and

possible consequences, and provide the employee an opportunity to respond orally and/or
in writing; and
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5. After meeting with the employee, management must determine if corrective and/or
disciplinary action will be taken.”

Once management has completed this process, they will make a determination regarding
discipline and prepare the notice of proposed action. If management has not followed these
steps, this can be another point in the argument as to why management’s decision was
inappropriate. For example, if the process was very quick, it could be argued that management
did not devote much time to investigating. Conversely, if months have passed, the argument
could be made that the infraction could not be as serious as management is making it out to be if
they allowed the TSA employee to work for months.

Be aware that sometimes a pre-disciplinary meeting and discussion with the employee as
required by #4 above may be so informal that the TSA employee may not realize it is happening.
Anything agreed to, confirmed, or revealed in such a meeting could have an impact on the
determination of discipline.

By TSA policy, the TSA employee must comply with the investigation process; refusing to meet
or discuss the incident at all can result in further specifications against them. The employee does
not have a right to have anyone present at this stage, but should be encouraged to ask that a
representative be allowed.

One-step or Two-step

TSA imposes disciplinary actions by using either a one-step or a two-step process. The one-step
process consists solely of a final decision. The two-step process consists of a notice of proposed
disciplinary action, seven (7) days for the employee to respond, and a final decision. The one-
step process may be used for any action taken against a probationary employee. For non-
probationary employees, the one-step process may only be used for Letters of Reprimand;
Suspensions of three (3) days or less, Removals involving the use of drugs, alcohol, and theft;
and Indefinite Suspensions involving allegations of serious misconduct. The two-step process
may be used for any level of discipline above a Letter of Reprimand.

Issues Applicable
One-Step Decision Two-Step Decision
* Any action taken against * Any disciplinary action other than a
probationary employees Letter of Reprimand

* Letter of Reprimand

* Suspension of 3 days or less

* Removals involving drugs, alcohol,
or theft

* Indefinite Suspensions involving
serious allegations

-11 -



Representation

Employees may be represented by an individual of their choosing in preparing and presenting
any reply. Employees must provide the name of the representative to the deciding official in
writing and must provide written notice of any change in representation. Have the TSA
employee sign a document and submit it with the grievance or appeal.

TSA has recently introduced a new directive — TSA Management Directive No. 1100.63-3
(Official Time) — which allows for up to 8 hours of what they are terming “official time.”"
Under this directive TSA employees will be compensated with administrative leave in order to
assist or represent another TSA employee in a grievance, appeal, or other proceeding. However,
unlike true “official time,” in the TSA version management maintains control over the entire
proceeding. Management has the final say as to how much time will be granted to the
representative — if any — and makes the determination if the representative can even serve. The
policy grants management the discretion to deny the choice of a representative if there are
operational needs that conflict with the timing of the representation. Further, TSA can also
disallow the representative if it decides there is a conflict of interest or position in the selection
of the representative.

The policy allows for “up to” 8 hours to represent fellow workers. While this may be sufficient
to prepare and represent a grievant in a routine disciplinary matter, it would not begin to scratch
the surface of the amount of time necessary to assist with an EEO case. It is still unclear if the 8
hours covers one grievance through the entire first- and second-step process, or if TSA will grant
8 hours for each step.

Despite provisions in the policy that address travel time (primarily denying it as part of the “up
to” 8 hours allotted) for those TSA employees representing their co-workers, at one airport
employees have been informed that the policy does not apply to employees representing people
at other airports. Their requests for “official time” in these instances have been denied.

There are also no provisions allowing for extension of deadlines should the representative be
initially denied or called away on the day of the hearing due to operational needs.

As with the Peer Review Panel, we urge the employee to share these experiences with AFGE, if
the employee chooses to participate in the program.

Forms the employee may use to request a particular person to represent the employee or to
request to be allowed to serve as a representative for another TSA employee are available on the
AFGE website: www.tsaunion.net.

! Official Time is a term of art developed for use in unionized environments. It refers to time granted to an
employee by the agency. This time is used for representational activities on behalf of a labor union. Official time
allows an agency employee to use what would otherwise be duty time to assist coworkers with representation,
without losing any personal or annual time.
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Process for contesting disciplinary action issued through the one-step process

Follows the standard grievance procedure; please see the Grievance section below. Employees
have fifteen (15) days to grieve a final decision to deciding official.

Process for contesting disciplinary action issued through the two-step process.

Employees have 7 days from receipt of the proposed notice of disciplinary action to respond.
Employees may request an extension from the deciding official. Extensions are granted at
management’s discretion. In the case of a proposed removal, employees may only receive 7
days of administrative pay. If the employee requests and receives an extension, the employee
can be placed in Leave without Pay (LWOP) status.

Once the decision on the proposed notice has been reached and delivered to the employee, the
employee then has either 15 days for the standard grievance process or 30 days through the DRB

process to respond.

Contesting Final Decisions

Suspensions of fourteen (14) days or less and Letters of
Reprimand may be grieved pursuant to TSA MD
1100.77-2. Employees have fifteen (15) days to grieve
the final decision. See Grievance section.

Non-adverse Actions

Suspensions of fifteen (15) days or more, Indefinite
Suspensions, Demotions, and Removals are appealable
to the TSA Disciplinary Review Board. See DRB
section.

Adverse Actions

The Proposed Action

The Notice of Proposed [Discipline] is a written document that outlines each specification, or
allegation, against the TSA employee and what factors went into making the disciplinary
decision. It is the first concrete list of allegations that TSA is bringing against the employee.

The Response

From the date the TSA employee receives the Proposed Action, the TSA employee has 7 days to
prepare and submit a written or oral response to management, which addresses the allegations in
the proposed notice and outlines why the discipline should not be imposed. If the TSA employee
chooses not to reply, TSA will usually move forw ard with the initial proposed discipline.
Sometimes, a response will result in a reduced level of discipline; it is always worth preparing a
statement, and it’s usually better to have it in writing, so that the employee can submit it with any
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subsequent grievances or appeals. Responding in writing also creates a definite record of what
the TSA employee said in regard to the incident.

There is some thought that a written response is always better than an oral one, particularly if the
TSA employee is prone to get overwrought, defensive, or aggressive in an oral situation, which
can be an easy situation for management to turn to their advantage by confusing the issues or
provoking the TSA employee into angry, unprofessional responses that will do them more harm.
The employee should beware situations in which one member of management appears overly
friendly to the employee; this can also lead a TSA employee into making unwise admissions in
the hope of making the entire situation just go away.

The written response can be in the TSA employee’s own words or prepared by someone else.
It’s a good idea to stick to the facts. Explain what happened and why the punishment is too
severe or inappropriate. Include any mitigating circumstances that led to the situation in
question. Demonstrating an understanding of the seriousness of the incident (if it was serious)
and remorse (if warranted) also can help mitigate disciplinary decisions.

Notice of Decision

At this point, TSA will make the determination that the original discipline is upheld, or that a
lesser (or even no penalty) is warranted. The nature and/or duration of the discipline will
determine whether the next steps are with the grievance procedure or the Disciplinary Review
Board, as outlined below.
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Grievances

Employees can grieve agency actions pursuant to TSA MD No. 1100.77-2. Employees have
fifteen (15) days from discovery of the contested decision or action to file a written grievance
with the first-step official. Discovery means when the employee learned or reasonably can be
expected to have learned of the decision or action.

The first-step official is typically the management official who issued the decision, took the
action, or failed to take action. Ifit is unclear or ambiguous who issued the decision, took the
action, or failed to take action then the first-step official will most likely be the employee’s
supervisor.

The second-step official is normally the first-step official’s immediate supervisor. The second-
step official cannot have been involved in the initial incident or in the first-step decision. If
they were, ask for someone else to hear the second-step grievance.

* The first-step grievance must contain:

The action or matter being grieved;

The reasons and any supporting evidence for the grievance;

The remedy being sought; and

A statement as to whether or not the matter has been raised in another forum.

o O O O

* The second-step grievance must:
o Be in writing;
o Contain:
= acopy of the original grievance;
= the date the first-step grievance was filed; and
= acopy of the first-step decision or a statement that no first-step decision
was issued.

The second step decision is final and there is no further right to appeal.

There are numerous matters that are not grieveable under TSA policy. Some of the matters that
are not grieveable include:

* Shift schedules or shift bidding programs

* Separation or termination of employment during the trial or probationary period

* Notices proposing disciplinary or adverse action (though these can be addressed with a
written response)

* Decisions made by other agencies (DOL, OWCP, OPM, etc.)

* Oral or written counselings

* Progress reviews under TSA performance management system

¢ Performance Improvement Plans (PIPs)

* Non-selection for promotion or reassignment from a list of eligibles (competitive
position)
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* Reduction-in-force
* Monetary amount of performance or incentive award
* Denial of a time eetension to file a grievance

See the grievance policy, TSA MD No. 1100.77-2(6)(B), for the entire list of matters escluded
from the grievance procedure. Often, leave restrictions are coupled with oral/written
counselings; separate them out for grieving, as the former are grieveable and the latter are not.

Representation

Employees may be represented by an individual of their choosing in preparing and presenting
any reply. Employees must provide the name of the representative to the deciding official in
writing and must provide written notice of any change in representation. Also, the new TSA
management directive regarding official time applies to presenting grievances. Please see the
section on this [JOfficial Time[ initiative at the end of this guide.

TSA Management Directive No. 1100.77-2 GRIE VANCE PROCEDURES (section 6D) states
that “[t]he grievant may have a representative of his or her choosing assist in presenting the
grievance if a meeting is held with the first or second step official.” However, the policy goes on
to state that:

(3) The grievance official may deny the grievant’ s choice of representative if the
representation presents a conflict of interest or position, or if the representative is another
employee and the employee’ s release from duty conflicts with operational needs.

(4) If the representative is a TSA employee, it is their responsibility to obtain advance
approval for any release from duty to present a grievance or to represent an employee in a
grievance at either step of the procedure. Official time is available only for attendance at
meetings to present grievances.

Therefore, TSA management still has the power to deny a representativel]s presence at the actual
grievance proceeding due to [Joperational needs.” A skilled representative who works for TSA
may find that the better he or she becomes at representation in grievances, the more operational
needs develop to keep him or her from the hearings. Work with management to find a time that
is acceptable to all if a representative who is also a TSA employee is denied time to represent at
the initially proposed meeting time.

GRIEVANCE TIMELINE

The first-step official has fifteen days to provide a written response to the grievance; however,
they are not required to do so. If the first-step official denies the grievance or fails to provide a
timely response then the employee has fifteen (15) days file a second-step grievance with the
second-step official.

The timelines play an important role here and should be watched closely.
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* The employee only has 15 days from the incident (or when he or she should have known
of the incident) to file the first-step grievance.

* Management has 15 days to respond, but they may not respond at all.

* For the second-step, the employee has 15 days either from the denial or from the 15-day
mark (starting with the filing of the first-step grievance) - that is, the day by which
management should have responded to the first-step grievance.

* It is the responsibility of the grievant to keep track of these dates; many second-step
grievance deadlines have been missed because TSA employees assumed management
would get back to them eventually with a response to the first-step grievance. If, after 15
days, management has not replied to the first-step grievance, the employee needs to move
ahead with the second-step or the second step grievance will be timed out.

Eeample 1:
August 1: TSO Karen Smith gets a notice of proposed letter of reprimand on August 1. She now

has 7 days to reply.

August 8: TSO Smith gets a Notice of Decision on Letter of Reprimand. She now has 15 days to
file her first-step grievance.

August 23: TSO Smith turns in her first-step grievance. TSA has 15 days to respond.

August 30: TSA responds and denies the first-step grievance. TSO Smith now has 15 days from
this date to file a second-step grievance - it is due September 14.

E-ample 2:
August 1: TSO Karen Smith gets a notice of proposed letter of reprimand on August 1. She now

has 7 days to reply.

August 8: TSO Smith gets a Notice of Decision on Letter of Reprimand. She now has 15 days to
file her first-step grievance.

August 23: TSO Smith turns in her first-step grievance. TSA has 15 days to respond.
September 7: It has been 15 days since TSO Smith filed her first-step grievance and TSA has
not responded. She now has 15 more days to file her second-step grievance, which will be due
September 22. .
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Initial Incident

Notice of proposed action

7 days to prepare and submit
written response

_|

Notice of Decision on
Proposed Action

—( 15 days to file 15t Step Grievance ]
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Disciplinary Review Board (DRB)

Certain disciplinary actions may be appealed to the TSA Disciplinary Review Board (DRB)
pursuant to TSA MD 1100.77-1. The fo llowing actions are appealable:

1) Suspensions of fifteen (15) days or more

2) Indefinite Suspensions

3) Demotions

4) Removals

Probationary employees cannot appeal removal actions. DRB appeals must be filed
within thirty (30) calendar days of the effective date of the action. Filing can be accomplished
by mailing (postmarking) the appeal on the thirtieth day. DRB appeals should be sent by
certified mail to establish proof of the date of mailing.

DRB appeals must contain:

copies of the proposal notice

the employeels reply (if any)

the decision notice, any documentary evidence relied on

relief requested

* awritten designation of representation that contains the signature of the TSA employee.

o A sample statement could be as simple as (11, [name], designate
[AFGE/representative’ s name] as my represntative for the purpose of filing an
appeal on my behalf with the Disciplinary Review Board.” [signature]

o The DRB is firm about the requirement that the Designation of Representation be
signed; it will not accept an email as a designation.

DRB appeals should address the issues contained in the proposal notice as well as the categories
listed above, if relevant: the basic criteria (evidentiary standard, neeus, violation of policy,
reasonableness of the discipline) in addition to relevant Douglas factors and evaluations of the
proper application of the doctrine of progressive discipline. It should also include the type of
relief requested (reinstatement, back pay, cleared record, etc.) A sample D RB appeal is contained
at the end of this handbook.

Representation

Employees may be represented by an individual of their choosing in preparing and presenting
any DRB appeal. Representatives must file a signed designation of representation with the DRB
appeal. A model designation of representation is included in the Policies and Samples section.
Also, the new TSA management directive regarding official time applies to preparing DRB
appeals as well. Please see the section on this “Official Time” initiative at the end of this guide.

Timeline

First, there will be a Proposed Notice of [Removal/Suspension of 15 days or more/Indefinite
Suspension/Demotion]. This is a written document that is delivered to the TSA employee. From
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the date the TSA employee receives the document, she/he has 7 days to prepare and submit a
written response which addresses the allegations in the proposed notice. After 7 days, TSA
management will issue the Notice of Decision on [whatever the discipline is] whether or not a
written response has been received from the TSA employee.

If the discipline in the Notice of Decision is still one which must go before the DRB, the TSA
employee has 30 days to file an appeal with the DRB. The Notice of Decision usually contains a
section on how and where the appeal should be filed. Please note that if the discipline has been
mitigated down to a lesser penalty that fits within the grievance procedures, then it is the
grievance procedures, and not the DRB procedures, that will determine the next move.

The TSA employee can request an extension with the DRB; they are often granted. Again, make
sure to get a copy of the extension that is granted in writing.

Initial Incident
Proposed notice of action
4 I N\
7 days for written response

Notice of Decision ]

-

30 days to file with DRB ]

If responses are made, 7
days to reply

4-10 months until DRB
makes a decision

&
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Elements Contained in Grievances/Appeals
The Criteria
As stated above, all TSA disciplinary actions must meet four criteria to be legitimate:

1) the alleged misconduct must be supported by a preponderance of the evidence (this
means that it is more likely than not that the alleged misconduct occurred- so 51% or
more likelihood that it happened the way TSA management says it did);

2) a nexus must exist between a legitimate government interest and the alleged
misconduct;

(A “nexus” is a connection. For example, the TSA, as a government agency that
oversees transportation security, has a legitimate interest in protecting the security of
the traveling public. Improper screening procedures at the checkpoint is misconduct
that negatively affects this government interest, so a clear connection, or nexus, exists.)

3) the alleged misconduct must be a violation of law, statute, rule, TSA policy or
procedure; and

4) the discipline must be reasonable.

In order to meet the first standard, preponderance of the evidence, the grievance must show that
it is more likely than not that the employee’s version of events is the correct one. TSA is
required to show that it is more likely than not that the TSA employee in question committed the
alleged misconduct. A grievance can refute this by providing anything that attacks
management’s version of events, whether it may be statements from witnesses, doctor’s notes,
reviewing of video footage from the checkpoint, or simple analysis of the policy in question.

The second requirement, the nexus, is not a criterion that a grievant will likely have occasion to
attack. Essentially, this requirement means that TSA has to show that the agency has a
legitimate interest in preventing the misconduct in question. It’s pretty obvious that TSA has a
legitimate interest in preventing stealing, fraud, foul language on the line, etc., so this will not be
a likely avenue of success in many appeals or grievances. The sample DRB appeal contained in
this handbook demonstrates a particular situation in which such an argument could be made.

The third criterion states that there must be a violation of law, statute, rule, TSA policy or
procedure. If the TSA employee has not violated TSA policy, there can be no discipline. It is
worth investigating if the TSA employee violated a local TSA policy versus a national TSA
policy. If so, did local TSA management impose th e local policy in direct violation of national
TSA policy?

The fourth criterion states that the discipline must be reasonable. It must be in compliance with
the doctrine of progressive discipline, and it should line up with discipline imposed on other TSA
employees for the same or similar offenses. This standard is usually applied at the airport level.
Use caution when applying this argument; prior work history and the doctrine of progressive
discipline can undermine this argument.
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Example:
If three people are late by the same amount of time on the same morning, and only one is

punished with a suspension and the other two receive oral counselings, it could be argued that
the suspension is unreasonable. However, if the one employee who received the suspension had
been late every day for a month, and she or he had already received oral counseling, writing
counseling, and a letter of reprimand, then suspension could be a reasonable punishment.

Progressive Discipline (MD No. 1100.75-3, section 6.D)

Deciding officials are expected to follow the principle of progressive discipline. This means that
disciplinary actions should follow an increasingly severe progression with the goal of correcting
the problem. Generally, the progression is as follows:

* oral counseling

* written counseling

* letter of reprimand

* suspensions of increasing time

* removal

The nature of the offense and the performance and work history of the employee may be factored
into this progression, and therefore, the progression is not set in stone. TSA does not have to
follow the progressive discipline stated above exactly, but it should be used as a general guide.
For example, removal for the first-ever infraction in 4 years of service for cursing on the line
would violate progressive discipline. However, if the TSO has been cursing on the line for 4
years, and has received warnings, letters of reprimand, suspensions from 1 day up to 14 days,
and the behavior has not changed, then removal may be imposed.

Note that the policy specifically requires immediate removal from federal service as a
punishment for specific offenses (any involving theft, drugs, or alcohol). It also allows
immediate removal as a penalty for even a first violation, if the situation was so serious as to
intentionally undermine security interests, threaten or endanger the traveling public, or result in
great monetary loss. Please see the attached policy for a complete list of first-offense removal
situations.

The Douglas Factors (TSA MD No. 1100.75-3, section 6.F)

TSA must also consider the Douglas factors prior to issuing disciplinary actions. A case called
Douglas v. Veteran’ s Administration, 5 M.S.P.R. 280 (1981), outlined the various considerations
that could be taken into account when assessing a penalty. Note that not all the factors listed in
Douglas are required to be considered. Also, the list is not exhaustive; i.e., other relevant
considerations may be taken into account.

* The nature and seriousness of the offense, and its relation to the employee(s duties,
position, and responsibilities, including whether the offense was intentional or technical,
or inadvertent, or was committed maliciously or for gain, or was frequently repeated;

* The employee’s job level and type of employment, including supervisory or fiduciary
role, contacts with the public, and the prominence of the position;
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* The employee’s past disciplinary record,

* The employee’s past work record, including length of service, performance on the job,
ability to get along with fellow workers, and dependability;

* The effect of the offense upon the employee’ sability to perform at a satisfactory level
and its effect upon supervisors’ confidence inthe employee’s ability to perform assigned
duties;

* Consistency of the penalty with those imposed upon other employees for the same or
similar offenses;

* Consistency of the penalty with any applicable agency table of penalties;

* The notoriety of the offense or its impact upon the reputation of the agency;

* The clarity with which the employee was on notice of any rules that were violated in
committing the offense, or had been warned about the conduct in question;

* Potential for the employee’s rehabilitation;

e Mitigating circumstances surrounding the offense such as unusual job tensions,
personality problems, mental impairment, harassment, or bad faith, malice or provocation
on the part of others involved in the matter; and

* The adequacy and effectiveness of alternative sanctions to deter such conduct in the
future by the employee or others.

Contents

Make sure to address the issues contained in the Notice of Decision, whether it’ s a grievance or a
DRB appeal. The grievance/appeal is not the place for personal rants, attacks, unfounded
accusations, or general advice on how TSA should be run. Once a written grievance or a
meeting on the grievance devolves into a personal rant, the grievance is less likely to be taken
seriously. Also, the courtesy and tact provision in the TSA policies still applies here. Try and
keep things cool, calm, and collected; focus on the facts and the weak points of their arguments.
Introduce evidence and statements that support the case.

Ignoring a key point in their argument, in the hopes that management will not notice, rarely
works. For example, a grievance regarding a theft accusation in which a stolen pair of skis was
found in a TSO’ s locker which ignoresthe evidence of the skis in favor of a discussion of lack of
tardiness issues in the employee’s past will not go far in convincing management that the TSO in
question is innocent.

Quite often, TSA management will make administrative or procedural errors in the preparation
or presentation of the discipline which can help the employee’s argument. For example, TSA
management may neglect certain aspects of the pre-decisional process, or fail to comply with
every technical requirement called for by TSA policy. While these oversights can certainly
assist the employee’s arguments, it is important to address the substantive elements in the
allegations as well. Don’t let excitement over finding a procedural error regarding an issue like
timing result in neglecting to deny the central charge that a TSA employee violated policy.
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Grievance/DRB Outline

A basic grievance/DRB appeal outline would be as follows:
1. Paragraph on timeliness (when the incident occurred, when the grievance is being filed)
Facts
Address each specification from the notice of disciplinary action
Address the doctrine of progressive discipline
Address the Douglas factors
Ask for specific relief

SNk W
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New Initiatives

In August 2007, TSA rolled out two new programs that give the illusion of collective bargaining
rights. The Employee Representation initiative is addressed above, and the Peer Review Panel is
covered here.

There are definite and real differences and limitations on these new programs that do not make
them a substitute for real rights granted by collective bargaining. AFGE encourages
participation in these programs as it can be a way to assist coworkers; however, we ask that the
employee be wary of the potential pitfalls that exist in the system as these initiatives were created
by TSA, not by a collective bargaining agreement.

Peer Review Panel

The Peer Review Panel, unveiled by TSA in August 2007, is a system in which TSOs may take
their grievances (and some appeals that previously would have only been heard by the DRB) to a
panel at the local airport. The 5-person panel is comprised of 3 “peers” (TSOs for a TSO
grievant; LTSOs for an LTSO grievant; and STSO s for an STSO grievant) and 2 members of
management. The panel members are selected at random from a pool of volunteers who have
applied to sit on the panel. Grievants have the opportunity to strike one peer and one member of
management from the panel with no questions asked; the excused members will be replaced by
alternates.

Some issues will still only have their appeal rights with the DRB: mandatory removals for
charges involving drugs, alcohol or theft; any suspension, removal, or demotion involving an
intentional violation of security procedures; removals concerning a suitability determination;
felony arrests; and separations for medical reasons.

Procedurally, the grievant still files a first-step grievance with the Step One official at the airport.
Should the grievant be dissatisfied with the decision, they can then opt for the traditional second-
step grievance, or mediation/peer review panel. Grievants have 20 minutes to present their case
to the panel and can receive the decision the same day.

AFGE has concerns with this process. The panel selection pool is entirely at the whim of
management. No one with a leave restriction or a disciplinary action on their record for the past
one year is eligible to volunteer to be placed in the peer review panel pool. Until collective
bargaining is obtained, which will standardize and make fair the imposition of discipline and
leave restriction, management controls the pool of which TSOs, LTSOs, and STSOs will be
allowed to volunteer for the program. Further, AFGE is concerned about the confidentiality
issues that could result from involving 3 peers and 2 members of management hearing sensitive
matters.
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Other laws/rights applicable to TSA employees

Equal Employment Opportunity (EEO)

Title VII and EEO laws and regulations do apply to TSA employees. TSA employees who wish
to file EEO complaints should contact the TSA Office of Civil Rights at (877) 336-4872 within
forty-five (45) days of the alleged discriminatory act(s) to start the EEO process. AFGE’s
Women and Fair Practices Department has extensive experience and can assist with this process.
Please contact the AFGE TSA Hotline at (866) 392-6832 for assistance.

Be aware that the employee must fall within the category of a protected class in order to have
a valid EEO claim. Just because they are discriminating does not mean it is unlawful. The
legally protected classes are as follows:

* Race
* Color
* Religion

* Sex, includes pregnancy discrimination and sexual harassment
* National Origin

* Age

* Disability

* EEO Reprisal

Disability Issues

The law pertaining to disability that applies to federal employees is the Rehabilitation Act. TSA
has claimed that parts of the Rehabilitation Act do not apply to TSOs. TSA’ s position is that the
agency is not required to provide an accommodation to disabled employees who are physically
unable to meet the physical/medical requirements of the TSO position. Recent EEO law does
state that where no conflict exists between TSA-mandated physical job requirements and a
disability, then the Rehabilitation Act will apply. In such a case, the TSA may not discriminate
on the basis of the disability and must reasonably accommodate. If there is no conflict between
the TSA-mandated job qualifications & someone’s disability, then the claimant is protected; if
there is a conflict, then TSA’s position tr umps the disability claim. In the Getzlow’ decision, the
EEOC said that “where a complainant’s ability to meet a specific ATSA-mandated qualification
standard because of a disability is at issue, the standard cannot be challenged and the agency
does not have to prove that the standard is ‘job-related and consistent with business necessity,” as
would otherwise be required under the Rehabilitation Act.”

To qualify for coverage under the Rehabilitation Act, the employee must first have a permanent
disability that substantially limits a major life activity. The Rehabilitation Act does not apply to
a temporary disability. TSA will review request s for reasonable accommodations for employees
if their medical condition is going to improve to the point where they once again meet the
minimum physical requirements for the job. For example, if a screener has a permanent
disability and as a result of that disability he or she is limited to lifting 10 pounds for a few

2 Getzlow v. Department of Homeland Security, EEOC Appeal No. 0120053286 (June 26, 2007).
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weeks, but they have a definite prognosis for improvement back up to the required lifting weight
for the position of TSO (70 pounds), TSA may grant the reasonable accommodation. However,
if that screener is never going to meet the minimum lifting requirements again, then TSA will
say they do not currently and will not ever meet the minimum Congress-approved TSA physical
requirements for the position and terminate them. TSA’s argument is that a TSO who cannot
meet the essential functions of the position (as defined by TSA) is not a “qualified individual
with a disability.” Because they cannot perform the essential functions, they are not qualified,
and therefore not protected by disability law. While AFGE disagrees, unfortunately, the law as
written backs up the agency on this issue. The TSA administrator is allowed to dictate these
terms of employment as he sees fit, and Congress is the body who will need to amend the law (or
a president can appoint a new TSA administrator to dictate new terms).

Here are a couple of examples to illustrate when the Rehabilitation Act does apply:

Example 1:
A screener with diabetes, who was able to perform her job duties but needed a break every 3

hours to check her blood sugar levels, requested accommodation. TSA was denying her breaks
due to "operational needs." Allowing set and scheduled breaks is a situation where the
Rehabilitation Act still applies (TSA had argued it did not) and that reasonable accommodation
was warranted.

Example 2:
In another case, the TSO needed time to have his medicines regulated for his disability and the

Administrative Judge ruled (verbally, not in writing) that TSA should have offered Leave
Without Pay (LWOP) /leave of absence for the 3 months to a year it would take until he
stabilized as a reasonable accommodation.

HIPAA/Privacy Act Protections

We get a lot of calls regarding what are perceived as Privacy Act or HIPAA violations. In a
nutshell, these laws exist to prevent the employer from releasing personal information about the
employee to third parties. These laws do not exist to protect medical/personal information from
the employer, particularly if the employee is asking for Family and Medical Leave Act (FMLA)
time, or extended sick leave, or special consideration due to a medical/personal condition. The
employee will have to release the information to the employer if the employee wants the
protection. However, the employee can direct that the information be released to human
resources at TSA, who will make the determination if the reasons are valid and then direct the
local airport management that the leave is approved.

All FMLA information must be maintained in a separate and confidential medical file. If the
agency or management releases this information without consent to other co-workers or people
without a valid reason to know the information, or fails to secure this information so that its
release results in “substantial harm, embarrassment, inconvenience, or unfairness,” then the
employee might have a case on these grounds.
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Whistleblower Rights

A new agreement between the Merit Systems Protection Board (MSPB) and TSA allows TSA
employees an independent right to appeal a whistleblower complaint to the MSPB. This is a
limited expansion of the already limited protections TSA employees had. Previously, a TSA
employee could only take a whistleblower complaint to the Office of Special Counsel, which, in
turn, could make a recommendation to TSA but had no ability to enforce that recommendation.
Now they have an enforceable avenue via the MSPB when they make a whistleblower
complaint. However, TSA employees still lack the protections that all other federal employees
receive in this area. They are not permitted to appeal a decision to the federal court system, a
right afforded to other federal employees. The new agreement also allows TSA to assist in the
formulation of the rules and procedures that apply to the appeals process, which is an unfair
advantage for the agency. Therefore, it is a very limited protection for TSA employees, and
AFGE is committed to continuing to fight for full protections for all TSA employees in this
arena.

Workers’ Compensation

TSA follows, albeit very poorly, DOL regulations, procedure, and policy regarding injuries on
the job. DOL regulations can be found at 20 CFR 10. Further resources concerning Workers’
Compensation can be found at:
http://www.dol.gov/esa/regs/compliance/owcp/INDEXofResources.htm.
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SAMPLES

Designation of Representation

First-step Grievance

. Second-step Grievance

Disciplinary Review Board (DRB) Appeal
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SAMPLE DESIGNATION OF REPRESENTATION

I, (name of employee), authorize AFGE to file an appeal with the Disciplinary Review Board on
my behalf.

(signature)
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SAMPLE FIRST-STEP GRIEVANCE

7x/TSA1/239120

September 10, 2008

Jan McCartney

Deputy Assistant Federal Security Director (Acting)
Mineta San Jose International, Monterey Peninsula
U.S. Department of Homeland Security

1735 Technology Drive, Suite 240

San Jose, CA 95110

VIA FACIMILE 408.451.1273

Subject: B 1:o0sportation Security Officer (SJC)
Notice of Decision dated June 13, 2007
Ref: 608467

Dear Madam:

Please accept this letter as a first-step grievance pursuant to TSA Management
Directive No. 1100.77-2 (MD 1100.77-2). TSO i’s suspension of three days was
made known to her via the Notice of Decision (“Decision”) issued on June 13, 2007 and
subsequently amended to reflect proper grievance rather than DRB appeal procedures by
an Amendment to Notice of Decision on Proposed Removal by Acting Federal Security
Director Jan McCartney (“AFSD McCartney”) dated June 14, 2007*. The Decision
alleges one reason: (1) Failure to Follow Screening SOP. The charge specifically alleges
one (1) specification that TSO - was inattentive to duty in February 14, 2007.

This appeal is timely pursuant to MD 1100.77-2 (7)(A)(1) because it has been
filed within the 7 day extension granted that began upon Hampton H. Stennis’ receipt of

3 Attached as Exhibit 1.
4 Attached as Exhibit 2.
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the video on Friday June 29, 2007. TSO ||l has granted the American Federation
of Government Employees (AFGE) power of attorney to pursue this appeal on her behalf.

On February 14, 2007, at 2304 hours, TSO - was seen passing through
the ADA gate at Checkpoint 5 without being screened or patted down/hand-wanded by
another TSA officer. TSO _believed the checkpoint to be closed. By all
standard past practices at the airport in the two years that TSO ||l has worked
there, that checkpoint was closed. The last outbound flight departed at 2155 that day.
This is when the closing procedures that were applicable to that checkpoint were
completed. TSO ﬂ comprehensively outlined the procedures that effectively
render a checkpoint closed at SJC in her written statement, and this checkpoint met the
criteria in place at that time to denote a closed checkpoint at SJC.”

The Douglas Factors, as stated in TSA Management Directive 1100.75-3 at
(6)(F) clearly state that one factor in penalty assessment is “[t]he clarity with which the
employee was on notice of any rules violated in committing the offense or had been
warned about the conduct in question.” The policy goes on to state that another factor to
consider is “[t]he clarity with which the employee was on notice of performance
expectations and problems with his or her performance.” The procedures at SJC va
from standard SOP, and this has been the province of management, not TSO ﬂ,
to address and correct. Several statements by TSA employees (TSOs, LTSOs and
STSOs) at SJC are attached® as incontrovertible evidence that there has been a practice in
place at SJC regarding the use of the ADA gate when a checkpoint is closed upon which
the employees have relied for years, with absolutely no effort made on the part of any
management to address what now appears to be categorized as a violation of SOP.

In TSO -’s entire time at SJC, a checkpoint has been considered closed
when there are no more departing outbound flights leaving and there is not a ticket
checker present. Management has never stepped in to correct this apparent
misapprehension on the part of dozens of TSOs, LTSOs, and STSOs who work in the
airport. TSO - is being unfairly punished for a breakdown in procedure on the
part of management at SJC. The initial letter she received regarding this incident
purports to consider the mitigating factor that perhaps her “actions were tolerated by the
supervisors in charge of the checkpoint.” They were more than tolerated; they were
supported, endorsed, and validated. In AFSD McCartney’s own words, in her Decision,
she states that TSO |l <accepted that management sanctioned the use of the ADA
gate despite the lack of evidence to the contrary.” Emphasis added. Merriam-Webster
defines “sanction” as “to give effective or authoritative approval or consent to,” and this
is precisely what management did. Sanctioning an activity, by its very definition, does
not require additional approval or consent. Effective approval and consent was clearly
given in that no one in any position of authority could be bestirred to correct this apparent
inappropriate use of the ADA gate or bring it to anyone’s attention for years. For this
oversight on the part of the management, TSO h is being asked to take the
punishment, without proper notice of what is, in effect, a change in active policy at SJC.

5 Attached as Exhibit 3.
® Attached as Exhibit 4. -3



In addition, at checkpoints 3 and 4 at SJC, TSOs do not have to progress through
screening when the checkpoints there are closed. It seems that this policy extends
beyond checkpoint 5 into other areas of the airport as well; management has done nothing
to alter or correct the procedure at these other areas. It would seem that in an effort to
correct the airport-wide situation, management has chosen to create several scapegoats to
bear the brunt and to carry the message regarding their inaction on education and
enforcement of SOP at SJC, rather than to work with employees to correct and educate in
a manner that respects TSOs and simultaneously addresses what management clearly
believes to be a problem.

AFSD McCartney makes a great deal out of the detail that there is no written SOP
doctrine regarding any other use of the ADA gate. However, TSA Management
Directive No. 1100.73-5 states, at section (5)(A)(7) that employees are to “[o]bserve and
abide by all laws, rules, regulations and other authoritative policies and guidance, written
and unwritten.” Emphasis added. This certainly seems to state clearly that there are, in
fact, unwritten policies, regulations and guidance that is to be obeyed by TSOs, and that
to disregard such a directive would in fact be a violation of a management directive. It is
quite clear that the TSA employees were presented with unwritten but nevertheless
sanctioned management guidance that was uncorrected over several years of duty with no
alternate guidance ever proffered.

TSO I is 2 go0d employee with a good record, and she loves her work
with the TSA. She is liked and respected by her co-workers and her supervisors. She
just wants to do her job to protect the traveling public and help her country. She thought
she was doing this job on February 14, 2007, in accordance with uncorrected, unwritten,
and unremarked-upon standard procedure, as stated she should in TSA Management
Directive No. 1100.73-5 at section (5)(A)(7). Holding her responsible for what was
clearly mismanagement on the part of her superiors is unconscionable, and this fact is
addressed in the Notice she received when Ms. McCartney states that “you do not bear
the same responsibility placed on Leads and Supervisors and it appeared you simply
followed the standard set by Supervisors.”’ She was not in violation of the procedures in
place that have been sanctioned by management at SJC; she put no one at risk and she did
not in any way detract from the mission of TSA. She has certainly learned from this
experience and her potential for rehabilitation is quite high, particularly as she now —
finally — has proper notice of what management at SJC expects of her.

Further, the suspension is inconsistent with the doctrine of progressive discipline.
Leaping to a three-day suspension for an employee with an exemplary record as a TSO is
unwarranted, particularly when the Douglas Factors are also taken into account for this
unique situation. It is patently unfair to punish this TSO for doing what she thought was
her job with such a serious and possibly career-threatening punishment.

In conclusion, TSO |l respectfully requests that TSA rescind her
suspension and restore her with back pay to full duty. If the charge is sustained, TSO

7 See Notice, supra, p. 3.
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- requests that the Decision be mitigated to a much lesser penalty, in light of the
Douglas Factors and in accordance with the doctrine of progressive discipline. TSO
ﬁ looks forward to the favorable resolution of this matter. Please do not hesitate
to contact me to discuss the issues contained herein. I can be reached at [].

Sincerely,

[
(T) []
1
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SAMPLE SECOND-STEP GRIEVANCE

7x/TSA1/239119

September 10, 2008

[2nd step official]
[address]

Subject: _ Trans portation Security Officer (-)

1 ' Step Grievance Decision dated [date]
Ref:

Dear Mr. [Official]:

Please accept this letter as a second-step grievance pursuant to TSA Management
Directive No. 1100.77-2 (MD 1100.77-2). TSO | s [discipline] was made
known to him via the Notice of Decision on Proposed Removal (“Decision”) issued on
[date].® The Decision alleges two reasons: (1) [reason 1], and (2) [reason 2]. The
charges specifically allege that TSO [charges].

This appeal is timely pursuant to MD 1100.77-2 (7)(A)(1) because it has been
filed within the 15 day timeframe which began to toll upon our receipt of the 1* Step
Decision on [date]. TSO _ has granted the American Federation of
Government Employees (AFGE) power of attorney to pursue this appeal on his behalf.

The 1% step grievance (“1st Step Grievance™) was filed [date] with [1*' step
official].” Her 1% Step Grievance Decision (“1% Step Decision”) was dated and received
via facsimile on [date].'” The 1** Step Decision upholds the specification and the 14 day
suspension.

Reason One

On December 1, 2006, at approximately 12:00 hours, TSO entered
terminal one security checkpoint through lane three. TSO removed his

coveralls and boots and placed them in a bin on the x-ray belt. He completed screening

¥ The Notice of Decision on Proposed Removal is attached as Exhibit 1.
? The 1* Step Grievance is attached as Exhibit 2.
' The 1% Step Decision is attached as Exhibit 3.
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without issue, and while putting his coveralls and boots back on, TSO || GGzl
discovered the 3 " inch blade folding knife, that he used to open boxes as a baggage
screener, in his coveralls. TSO |l inmediately informed LTSO |
and surrendered the knife to her. LTSO ild the TSO on duty,
, reviewed the x-ray images. LTSO then returned the knife to
TSO knowing that he was going to the training lab and had to pass through
the sterile area and the Air Operation Area (AOA).

Reason Two

On January 23, 2007, TSO | and 7SO | 2ot into a verbal

disagreement and used inappropriate language in terminal one baggage. Their altercation
was witnessed by co-workers and Airport Stakeholders. In a March 1, 2007, interview,
TSO _ admitted that he used offensive language and that he acted
inappropriately during the incident.'" He elaborated in his Description of the Incident'?
that TSO Dennis intentionally interfered in his assigned duty. Then, TSO -
followed him to zone two, after being instructed by LTSO || | | to stay away
from TSO - " and provoked the argument.

The Douglas factors, as stated in TSA Management Directive 1100.75-3 at
(6)(F), clearly state that one factor in penalty assessment is “[t]he employee’s job level
and type of employment, including supervisory or fiduciary role, contacts with the public,
and prominence of the position.”* The policy goes on to state that other factors to
consider are “[c]onsistency of the penalty with those imposed upon other employees for
the same or similar offenses; [t]he employee’s past work record, including length of
service, performance on the job, ability to get along with fellow workers, and
dependability; and [p]otential for the employee’s rehabilitation.”

TSO I is 2 certified dual function officer and cannot be held to the same
standards as a supervisor or lead. On December 1, 2006, TSO | was in a hurry
to attend training, but brought the missed knife to the Checkpoint Lead TSO -’s
attention and tried to turn it over to her as soon as he discovered it, in compliance with
SOP. LTSO -gave the knife back to TSO _ and did not report the
incident, choosing instead to “keep things on a lower level by counseling TSO -
[her]self”" in violation of SOP. She did not instruct TSO || I to leave the area
and dispose of the knife. Instead, she told him to “take care of it,” a broad and
ambiguous instruction at best. TSO _ has been honest and forthcoming about
his actions during both the incident on December 1, 2006, and the incident with TSO

- on January 23, 2007.

TS0 ’s Pre-Decisional Discussion Transcript is attached as Exhibit 4.
2 TSO ’s Description of the January 23, 2007 Incident is attached as Exhibit 5.
B LTSO 's Witness Statement is attached as Exhibit 6.

" Douglas v. Veterans Administration , 5 MSPR 280 (1981).
P LTSO _s Witness Stat ement is attached as Exhibit 7.
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The Decision imposes a harsh punishment on TSO _ that is inconsistent
with the punishments imposed on the other actors involved in these incidents. LTSO
I :ilcd to follow the proper SOP by returning the knife to TSO
without clear instructions and by not reporting the incident to her supervisor. As a Lead,
LTSO I should be held to a higher standard than a TSO, yet she only received a
three day suspension for her actions. Two of those days were her regular days off. FSD
Smith acknowledges that TSO ||l <is not held to the same standard as a STSO or
LTSO,” but TSO | s punishment was much greater than that of the LTSO
involved in the same incident.

TSO - displayed the same inappropriate behavior as TSO _ during
their altercation and only received a Memo of Counseling for his actions. In the 1% Step

Decision, FSD Smith states that he is “not aware of any other employee charged with the
same two offenses as TSO |l under the same circumstances, and treated more
lenient.” FSD Smith fails to address the fact that two of the other actors involved in these
incidents, LTSO |l and TSO I rcceived lax punishments by comparison and
both of their punishments together do not equal TSO ’s 14 day suspension.

TSO [ 125 been a loyal and dedicated TSA employee for five years. He
has made many positive contributions to the TSA, which include working as a Code 505
(Breach) Instructor/Developer for three years, developing the RDO Calendar, and
working as a Special Projects Supervisor.'® He is well-known and respected by his co-
workers. His alleged misconduct was not committed with malicious intentions. It was
not for personal gain. His potential for rehabilitation is high; nothing like this will ever
happen again. TSO ﬁ is regretful of his actions and has been cooperative with
all TSA staff members who investigated these incidents. Proper consideration of all the
relevant Douglas factors in this case clearly demonstrates that the punishment is not
warranted and should be rescinded immediately.

Further, the suspension is inconsistent with the doctrine of progressive discipline.
As FSD Smith points out in his Decision on Proposed Removal, TSO || does
have disciplinary incidents in his past; however, the most recent one that has bearing on
the instant matter dates from July of 2005, and none of the incidents from 2004 and 2005
merited more than a memorandum of counseling. TSO _ has learned from and
applied the lessons learned from these incidents to his professional skillsets. Dredging
these 2- and 3-year old incidents out as a justification for leaping from memoranda of
counseling to a fourteen day suspension — one day short of necessitating review by the
Disciplinary Review Board — is unconscionable.

In conclusion, TSO || respectfully requests that TSA rescind his
suspension and restore him with back pay to full duty. If the charge is sustained, TSO
requests that the Decision be mitigated to a much lesser penalty, in light of the
Douglas Factors and in accordance with the doctrine of progressive discipline. TSO
ﬁ looks forward to the favorable resolution of this matter. Please do not hesitate
to contact me to discuss the issues contained herein. I can be reached at [].

7SO [ s Positive Contributions to the TSA attached as Exhibit 8.
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Sincerely,
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SAMPLE DRB APPEAL

Tx/TSA1/xxxXXX

[Date]

Assistant Administrator for Human Resources
Transportation Security Administration — TSA-30
ATTN: Disciplinary Review Board Coordinator
601 S. 12" st.

Arlington, VA 22202-4204

Subject: [TSO ]
Removal Decision dated [date]

Dear Sir or Madam:
Introduction

On behalf of [TSO ], please accept this letter as an appeal pursuant to TSA
Management Directive No. 1100.77-1. [TSO ] was assigned to the [airport]. [TSO
____ ] removal became effective on [date] per the Decision on Proposed Removal
(“Decision”) issued on [date] by [management official]. Exhibit 1. [Management
official] issued a Notice of Proposed Removal (“Notice”) on [date]. Exhibit 2. [TSO
_____], through his representative, submitted a timely response on [date]. Exhibit 3.
[TSO  ]asaresolution to this appeal that the proposed removal be rescinded or
mitigated and that he be restored to full duty.

Describe charges and/or facts.

The Decision alleges two charges: (1) [charge 1] and (2) [charge 2]. The first
charge alleges that [TSO ] [description of charge 1]. The second charge alleges that
[TSO | [description of charge 2].

State relevant policy.

TSA Management Directive No. 1100.75-3 (MD 1100.75-3) at (6)(G) states that
any disciplinary action imposed must be legally sufficient. To be legally sufficient, a
suspension must establish that 1) the alleged misconduct is supported by a preponderance
of the evidence; 2) a nexus exists between a legitimate government interest and the
alleged misconduct; 3) the alleged misconduct is a violation of law, statute, rule, TSA
policy or procedure; and 4) the discipline is reasonable. MD 1100.75-3(6)(D) states that
TSA follows the doctrine of progressive discipline and that “[m]anagement shall take the
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appropriate level of action that is likely to correct the problem[.]” MD 1100.75-3 (6)(F)
states that management should consider the “Douglas Factors” is assessing the
appropriate penalty.

Attack facts and evidence for each charge.

The Decision mischaracterizes statements made by other screeners and draws
unsubstantiated conclusions from those statements. TSO Doe simply stated that [TSO
] removed a bottle of liquor from a passenger’s bag. Exhibit 4. TSO Doe made no
other statement or allegation that would indicate that [TSO __ ]’s intention was to steal
that bottle of liquor. TSO Smith merely stated that he saw [TSO ] set aside a bottle
of liquor and called TSO Jones to look at it and that he overheard either [TSO ] or
TSO Jones state that they were no longer removing open bottles due to STSO Jane’s
instructions. Exhibit 5. TSO White stated only that she heard [TSO ] call out to
TSO Jones, “I have a bottle here.” Exhibit 6. STSO Jane states that she saw Mr.
Abrams remove a bottle of liquor from a passenger’s bag and place it on US Air’s
counter. None of the statements attached to the termination letter support the charge of
theft. The statements merely demonstrate that [TSO ] was acting pursuant to his
superiors’ instructions. He was instructed by his superiors to work with the airlines.
Employees from US Air requested that screeners removed opened bottles of liquor. The
attached statements only indicate that [TSO ] removed bottles of liquor from
passengers’ bags. None of the screeners who gave statements ever allege that they saw
[TSO ] place a bottle in his personal bag, remove a bottle from the airport, or discuss
stealing bottles of liquor.

Attack nexus (rare).

MD 1100.75-3 (6)(G) requires that a nexus exist between a legitimate government
interest and the alleged misconduct. In this matter, there would need to be a legitimate
government interest in disciplining an employee for statements made during the private
conversation between a doctor and a patient. The conversation between [TSO ] and
his doctor was for the purposes of medical diagnosis and treatment only and had no
bearing on [TSO _ ]’s ability to fulfill his duties as an employee of TSA. Indeed,
having thorough and honest communications during the course of a medical consultation
are needed for [TSO ] to receive the best medical care. However, such
communications made during the medical consultation do not in any way adversely affect
the job performance of [TSO ] nor does it directly affect the ability of TSA to fulfill
its mission. The Decision failed to assert or explain a legitimate government interest in
the contents of the doctor-patient conversation between [TSO ] and his doctor.
Moreover, the facts do not support a finding of nexus in this matter. Thus, TSA has not
shown that a clear and direct relationship existed between the communications made
during the medical consultation and the promotion of the efficiency of the service.

Attack management official’s interpretation of policy; failure to charge a policy violation;
application of policy to facts; etc.
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[TSO  ]is charged with making “defamatory statements that attack the
integrity of other persons and organizations.” Specifically, he is charged with stating that
the individual’s reputation was not on par with his standards. To be defamatory,
statements must be false and they must be published to a third person. In this matter, the
statements were neither false nor published to a third party and are therefore not
defamatory. [TSO  7’s statement that the individual’s reputation was not on par with
his standards is an opinion. It makes no factual assertions. Opinions are neither true nor
false and cannot be defamatory. Further, [TSO ] privately conveyed his sentiments
directly to the individual. [TSO ] did not publish his statement to a third party.
Therefore the alleged statements cannot be defamatory as the preponderance of the
evidence does not show they were published to a third party and that they were false.
Moreover, the statement did not attack the integrity of other persons or organizations.
The statements did not attack the honesty or credibility of the individual. At most, the
statements questioned the competence of the individual. Intregity and competence are
not synonymous. Thus, the Decision failed to show by a preponderance of evidence that
[TSO ] made “defamatory statements that attacked the integrity of other persons and
organizations” and should be rescinded

Raise failure to follow progressive discipline.

Even if the charges are sustained, removal is not warranted. The concept of
progressive discipline was not followed in this case. [TSO ] received a 3 day
suspension for conduct that occurred in June 2004. [TSO ] has performed his job
without incident until the alleged misconduct on July 4, 2006. Jumping from a two-year
old 3 day suspension to removal is not progressive and it is not reasonable.

Raise relevant Douglas Factors.

Nature and seriousness

Job level & type of employment

Past disciplinary record

Past work record

Effect of offense

Consistency of penalty with 1) other employees for same/similar 2) agency table
of penalties

Notoriety

Clarity of rules/policy — on notice

Rehabilitation

Mitigating circumstances

Deterrence in the future

[TSO ] is a veteran with five years of military service. [TSO ] has
received three cash bonuses over the past two years. [TSO ] received a perfect
attendance award for the period from July 2005 to February 2006. [TSO ] has an
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exemplary attendance record during his four years of service. Imposing [] on a TSO with
this record is inconsistent with TSA policy and the Douglas Factors.

Conclude

In conclusion, [TSO ] respectfully requests that TSA rescind the Decision on
Proposed Removal, award him back pay, and restore him to full duty. If one or both
charges are sustained [TSO ] requests that the Decision be mitigated to a lesser
penalty. [TSO ] looks forward to the favorable resolution of this matter. Please do
not hesitate to contact me to discuss the issues contained herein. I can be reached at
[number].

Sincerely,

[name]
AFGE
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POLICIES

. TSA Guidance on Union Activity

. TSA Management Directive No. 1100.73-5

Employee Responsibilities and Conduct

. TSA Management Directive No. 1100.73-2

TSO Dress and Appearance Responsibilities

. TSA Management Directive No. 1100.75-3

Addressing Performance and Conduct
Problems

. TSA Management Directive No. 1100.77-1

Disciplinary Review Board

. TSA Management Directive No. 1100.77-2

Grievance Procedures

. TSA Management Directive No. 1100.63-3

Representation

Douglas Factors
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w Admcivition TSA MANAGEMENT DIRECTIVE No. 1100.73-5

EMPLOYEE RESPONSIBILITIES AND CONDUCT

Note: Pursuant to Section 101 of the Aviation and Trans portation Security Act (49 U.S.C. 114(n)), this directive
establishes Transportation Security Administration (TSA) policy and supersedes Federal Aviation Administration (FAA)
orders, policies , guidance, and bulletins regarding Employee Responsibilities and Conduct issued under the FAA
Personnel Management System.

1. PURPOSE: This directive provides TSA policy, procedures, and standards for employee
responsibilities and conduct within the Transportation Security Administration (TSA) that conform
to generally accepted standards of behavior and ethical conduct for Federal employees. This
directive supersedes HRM Letter, 735-1, dated January 9, 2003, Interim Policy on Employee
Responsibilities and Conduct.

OVERVIEW: Employees’ conduct at work directly impacts the proper and effective
accomplishment of their official duties and responsibilities. Employees must perform their duties
in a professional and business-like manner throughout the workday. Employees are also expected
to behave professionally and in accordance with this directive and/or other applicable guidance
while in a temporary duty travel status (e.g. while attending training) or otherwise away from their
regularly assigned post of duty (e.g. while attending meetings at a local off-site location).
Employees in direct contact with the public bear a heavy responsibility as their conduct and
appearance have a significant impact on the public's attitude toward the Federal Service and the
TSA.

While on or off-duty, employees are expected to conduct themselves in a manner that does not
adversely reflect on the TSA or negatively impact its ability to discharge its mission, cause
embarrassment to the agency, or cause the public and/or TSA to question the employee’s
reliability, judgment or trustworthiness. Failure to fully comply with the provisions of this
directive or related laws, rules, and regulations may result in corrective action, including discipline,
up to and including an employee’s removal.

Employees are also required to comply with the Standards of Ethical Conduct for Employees of the
Executive Branch (5 C.F.R. Part 2635) (the “Standards”) and related conflict-of-interest statutes
(18 U.S.C. §§ 201-209) and regulations. Nor may they use their office or position for their own
personal advantage or the advantage of others.

Employees are responsible for seeking advice and guidance through their supervisory chain
concerning their responsibilities under this and other policies governing employee conduct.
Guidance may also be sought through the Office of Human Capital (OHC).
2. SCOPE: This directive applies to all TSA organizational elements and all TSA employees.
3. AUTHORITIES:

A. Sections 101 and 111(d) of the Aviation and Tr ansportation Security Act (Public Law 107-71;
115 Stat. 597)



TSA MANAGEMENT DIRECTIVE No. 1100.73-5
EMPLOYEE RESPONSIBILI TIES AND CONDUCT

B. Sections 403(2) and 423, of the Homeland Security Act of 2002 (Public Law 107-296; 116
Stat. 2185)

C. TSAMD 1100.73-2. Uniformed Employees Appearance and Responsibilities

D. DHS MD 11041, Protection of Classified National Security Information

E. TSA MD 2800.8, Information Security (INFOSEC) Program

F. DHS MD 11042.1,Safeguarding Sensitive But Unclassified (For Official Use Only)
Information

G. DHS MD 0460.1, Freedom of Information Act Compliance
H. DHS MD 0470.2, Privacy Act Compliance
I. DHS MD 0550.1, Records Management

J. TSA MD 200.7., Records Management

K. DHS MD 4600.1, Personal Use of Government Office Equipment

=

TSA MD 1000.5, Government Travel Cards

. TSA MD 1000.7, U.S. Debit Card Policy

TSA MD 1100.73-3, Prevention and Elimination of Sexual Harassment in the Workplace

© z K

TSA MD 1100.75-3, Addressing Performance and Conduct Problems

P. TSAMD 1100.75-4, Addressing Employee Driving Under the Influence (DUI) and Driving
While Intoxicated (DWI) Offenses

Q. TSA MD 1100.30-2, TS4 Employment of Relatives

R. TSA Drug and Alcohol-Free Workplace Program

S. Drug and Alcohol Program Employee Notification

. DEFINITIONS: The terms of the provisions of this directive will be given the meanings provided
in this and other relevant TSA policies, directives, and SOPs.

. RESPONSIBILITIES:

A. TSA employees are responsible to behave in a way that does not bring discredit upon the
Federal Government or TSA including the responsibility to observe the following basic on-the-
job rules:
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TSA MANAGEMENT DIRECTIVE No. 1100.73-5
EMPLOYEE RESPONSIBILI TIES AND CONDUCT

Report for work on time and fit for duty (i.e., free from any effects of alcohol and/or
drugs that may impair job performance or conduct; physically fit as needed by job
requirements; in appropriate clothing and/or outfitted with required tools or equipment
and in a mentally alert condition to perform the duties of his/her position).

Respond promptly to and fully comply with directions and instructions received from
their supervisor or other identified or appropriate management officials.

Exercise courtesy and tact in dealing with fellow workers, supervisors, contract personnel
(whether on or off duty) and the public. Support and assist in creating a productive and
hospitable model work environment.

Maintain a clean and neat personal appearance during working hours. Employees are
expected to dress appropriately in order to reflect the level of professionalism
commensurate with their duties and responsibilitie